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RECOVMENDED ORDER

Upon due notice, a disputed-fact hearing was held in this
case on March 1, 2007, in Gainesville, Florida, before Ella Jane
P. Davis, a duly-assigned Adm nistrative Law Judge of the
Di vision of Admi nistrative Hearings.
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For Petitioners: M chael Mssey, Esquire
Massey & Duffy
Post O fice Box 256
Mcl ntosh, Florida 32664



For Respondent: Robert A. Rush, Esquire
Mari an Rush, Esquire
Rush & @ assnman
726 Northeast First Street
Gai nesville, Florida 32601

STATEMENT OF THE | SSUE

Whet her Petitioners were denied access by Respondent to a
publ i c accommpdati on so as to render Respondent |iable for any
clainms pursuant to Article VI of the Gainesville Cty Minici pal
Code.

PRELI M NARY STATEMENT

Subsequent to entering a Deternination of Reasonabl e Cause
to believe that a discrimnatory act had occurred, the Cty of
Gai nesville Human Rights Board referred each of these cases to
the Division of Admi nistrative Hearings, on or about
Decenber 22, 2006, for the purpose of conducting a due process
hearing, pursuant to the City's contract with the Division. See
§ 120.65, Fla. Stat.

On January 1, 2007, the prior Adm nistrative Law Judge
consolidated the cases, and a Notice of Hearing for March 1
2007, together with an Order of Pre-hearing Instructions, was
ent er ed.

On February 22, 2007, Respondent filed its Pre-hearing
Statement. On February 23, 2007, Petitioner's Pre-hearing

Stipulation [sic] and Incorporated Motion to Strike Respondent's



Pre-hearing Statement was filed. On February 26, 2007,
Respondent filed its Motion for Sanctions for Failure to Serve
Answers to Interrogatories and Request for Production was fil ed.
On February 27, 2007, Petitioners' Response to Respondent's
Motion for Sanctions was filed. The day before final hearing, a
pr e- hearing conference by tel ephonic conference call was
conducted by the undersigned, at which tine all pending notions
were wai ved.

The final hearing was held in Gainesville, Florida, on
March 1, 2007.

Petitioners presented their own oral testinony and that of
Jay Patel, Sunil Patel, Gra Patel, and Anni e Pickens and had
two exhibits admtted in evidence.

Respondent presented the oral testinony of Beverly Craig,
Dal e Warren, and Gra Patel and had Conposite Exhibit RIAF
(phot ographs) and Conposite Exhibit R2-A-C admitted i n evidence.

On March 9, 2007, Petitioners’ Proposed (Reconmmended) O der
was filed prematurely.

On March 16, 2007, the Transcript was filed, and a Post -
hearing Order giving notice of that filing and expl ai ning how to
prepare a proposed recommended order was entered.

On March 26, 2007, Respondent filed its Witten C osing
Argunent, a docunent not provided for or recognized by Chapter

120, Florida Statutes, or by the Gainesville Minicipal Code.



On March 27, 2007, Respondent's Proposed Recommended O der
(to the City of Gainesville Human Rights Board) was fil ed.

On March 27, 2007, Petitioners' Amended Proposed Order was
filed, without | eave of the Adm nistrative Law Judge, and on
March 29, 2007, Petitioners' Notice of Filing Second Anended
Proposed Order and second anended Recommended Order to City of
Gai nesville Human Rights Board was filed. None of these
pl eadi ngs is provided for or recogni zed by Chapter 120, Florida
Statutes, or by the Gainesville Minicipal Code.

Nei ther party noved to strike the unauthorized material s,
so all have been considered in preparation of this Recomended
O der.

FI NDI NGS OF FACT

1. Petitioners Aoria Jean Mtchell and Arnold Mtchel
are husband and wife. They are African-Anerican.

2. Sunil and Gra Patel are husband and wife. They are
not African-Anerican. There was no testinony as to their race.
By observation, it appears that they are Caucasi ans originating
in the Indian sub-continent. They own Respondent facility EZ
Food Mart/ Chevron, which qualifies as a "place of public
accomodation.” EZ Food Mart/Chevron is a conbination gas
station and conveni ence store, wth a unisex restroom which is

open for business from7:00 a.m to 9:00 p.m each day.



3. M. and Ms. Sunil Patel enploy one female clerk and
one male clerk, Jay Patel.Y Jay Patel’'s race was not testified-
to, but his race appears to be the sane as M. and Ms. Suni
Patel’s race. Jay Patel speaks English with some confusion,
sonetimes using "he" for "it", and does not understand
everything that is said to himin English. However, having
observed his candor and deneanor while testifying, it is found
that Jay Patel has, to a degree, selective understanding, so
t hat he conprehends nore questions that permt generally
excul patory answers, than questions about particular events on
the days at issue herein.

4. Despite Jay Patel’s testinony that he had been enpl oyed
at the store only since April 2006, M. and Ms. Sunil Patel and
Dal e Warren place Jay Patel’s conmencenent of enploynent at the
EZ Food Mart/ Chevron approximately two years earlier, when Ms.
Pat el ceased to go into the store as regularly as she had
before. Their dating of Jay Patel’s arrival is supported by
other parts of Jay Patel’s testinony and is accepted as nore
accurate than Jay Patel’s first stated date of April 2006.

5. The mgjority of the residents of the neighborhood in
whi ch EZ Food Mart/Chevron is |ocated are African-Arerican. The
maj ority of Respondent's clients are African- Aneri can.

6. Ms. Mtchell frequently purchases gas at EZ Food

Mart/ Chevron. On April 26, 2006, she filled her car's gas tank



at the punp and entered the conveni ence store to pay for the
gas. \Wen she got to the cash regi ster operated by Jay Patel,
she asked to use the restroom He told her, "No, you can't use
it. It's out of order.” Ms. Mtchell had no trouble
under st andi ng Jay Patel and had observed on many trips to the EZ
Food Mart/ Chevron that he understood ot hers speaking English.
On her way out, she observed a bl onde Caucasian man rush in and
ask to use the restroomand further observed that the bl onde
Caucasi an man was handed a key. Ms. Mtchell's testinony did
not specify which clerk handed the key to the bl onde, Caucasi an
man. The bl onde Caucasi an man was not a custoner. Ms.
Mtchell did not see the condition of the restroomthat day and
assunmed there was one restroomfor wonen and one restroom for
men. There is no clear evidence as to what tinme of day this al
occurred or which clerk handed the key to the bl onde Caucasi an
man, but it was a very busy tinme of day with many custoners
standing in line at the cash registers. There is no evidence of
the actual condition of the restroomon April 26, 2006.

7. On April 28, 2006, Arnold Mtchell was accompanying his
wife on errands. After their car gas tank was filled,
M. Mtchell went into Respondent's conveni ence store to pay for
the gas. M. Mtchell has a nedical condition involving the
need to urinate frequently and urgently. Wen he paid Jay Patel

for the gas, M. Mtchell explained his nedical condition and



requested to use the restroom Jay Patel refused to |l et himuse
the restroom saying sonmething to the effect that, "It's out of
order. Because you live in the nei ghborhood, you can go hone
and use the restroom"” There also was another clerk working in
the store at that tine.

8. On April 28, 2006, M. Mtchell went out and told his
wi fe what had happened. At that point, Ms. Mtchell realized
Respondent’'s facility only had one unisex restroom and assuned
that she had been discrimnated agai nst on the basis of her
African-Anerican race on April 26, 2006, by receiving inferior
treatnment than had the Caucasi an nmal e who had been permtted to
use the restroom after she had been deni ed.

9. M. and Ms. Mtchell did not see Respondent's unisex
restroomon April 28, 2006. They had no idea what condition it
was in at that time. There is no clear evidence of the
condition of Respondent’s restroomon April 28, 2006.

10. No one connected with Respondent on either April 26,
2006, or April 28, 2006, made any racial comrent to either
Petitioner. No racial or discrimnatory conment was nmade in
their presence at any tine by anyone connected with Respondent.
However, both Petitioners were hurt, humliated, and enbarrassed
by what they perceived on April 28, 2006, to be discrimnatory

di sparate treatnment on April 26, and April 28, 2006.



11. The Mtchells live two mles or five mnutes' drive
away fromthe EZ Food Mart/ Chevron, but on April 28, 2006, they
chose not to go hone so that M. Mtchell could use the
restroom As aresult, M. Mtchell suffered sone bl adder pain.
They wanted to get to their dry cleaner before that business
cl osed, and they got there in tine. This evidence puts the
i ncident at Respondent's establishnent on April 28, 2006, at
close to the end of the average busi ness day, between 5:00 and
6:00 ppm M. Mtchell urinated on hinself. The evidence is
not clear as to why he did not use the dry cleaner's restroom
but it may have been out of order. The next place Petitioners
stopped al so had a restroomthat was out of order, so he could
not use it. The third stop, a bus station, let M. Mtchell use
its restroom M. Mtchell suffered stress and enbarrassnent
fromthis chain of events.?

12. On May 2, 2006, M. and Ms. Mtchell returned to
Respondent's store with a TV20 news crew and canmera. First,

M. Mtchell went into the store, bought sonething, and asked a
femal e clerk if he could use the restroom She told himhe
could not. He then asked the nmale clerk, Jay Patel, who al so
told M. Mtchell he could not use the restroom There was no
reference to race by anyone. There was a reference by Jay Patel

to M. Mtchell living in the neighborhood, but exactly what was



sai d about nei ghborhood residence is unclear. M. Mtchell
returned to the parking |Iot and conferred with the TV20 peopl e.

13. Ten to 15 mnutes later, TV20 sent a Caucasian fenal e
into the store. When she asked to use the restroom she was
given the key i mediately by store personnel. The TV20
Caucasi an female telecaster returned outside a little while
| ater. Then the whole TV20 news crew and the Mtchells returned
i nsi de and confronted Jay Patel.?

14. There is no clear evidence concerning the actual
condition of the restroomon May 2, 2006. There is no credible
evi dence that the restroomwas cleaned or was not cleaned during
the 10-15 minutes that el apsed between the time M. Mtchell was
deni ed access to the restroomon May 2, 2006, and the tine the
Caucasi an tel ecaster was granted access.

15. Phot ographs in evidence docunent that at some tinme the
store's restroomwas unsanitary. "Filthy" would not be too
strong a descriptive adjective. The photographs were
purportedly taken at |east two days, and possibly a week, before
May 2, 2007. This places the restroonis docunented filthy
condition as being sonetine between April 26 and April 30, 2006.
However, Respondent provided no explanation as to why the
phot ogr aphs of the restroom had been taken before the first date
of alleged discrimnation ever presented any reason to nmake a

phot ogr aphi ¢ record.



16. Dale Warren, an African-American nmale, is a uniforned
Al achua County Deputy Sheriff. He lives next door to the EZ
Food Mart/Chevron. He testified that on one occasion,
apparently quite sone tinme before April 26, 2006, he had asked
to use the restroomand Jay Patel told himhe could not. M.
Warren asked why he could not use the restroom Jay Patel told
himto go look at it. There is no evidence that M. Warren had
to unlock the restroomat that time. M. Warren has no trouble
under st andi ng Jay Patel, and apparently, Jay Patel is able to
understand M. Warren’s English. M. Warren observed the
restroomto "have a whol e bunch of toilet tissue and |ike paper
napkins and it was filthy and he [referring to Jay Patel] said
he needed to clean it and get sonme work done.” At that tine,
M. Warren gently warned Jay Patel to get the restroomfixed or
sonmeone in that African-Anmerican nei ghborhood would file a
discrimnation suit. Jay Patel let M. Warren use the clean
restroomon a later day. M. Warren further clained that a
young nan conmes each day, in the afternoons, between 4:30 and
7:30 p.m and cleans the restroomon a routine basis for Jay
Pat el .

17. Jay Patel did not nention in his testinony that anyone
el se had ever cone in to clean the EZ Food Mart/ Chevron
restroom Rather, Jay Patel’s testinmony and that of M. and

Ms. Sunil Patel suggested that Jay Patel cleaned it hinself.

10



Jay Patel did testify that on May 2, 2006, he had | ocked the
restroomdoor from6:00 p.m to 800 p.m and that at other
times he had | ocked the restroom door and told peopl e who want ed
to use the restroomthat they could not use it. The tinmes Jay
Patel clained to have | ocked the restroom and prohibited
everyone, regardless of race, fromusing it were when the
restroomwas clean but the store was very busy, |ike during
“rush hour,” which he defined as between 6:00 p.m and 8:00
p.m, or when the restroomwas already filthy.?¥

18. Wien neither M. or Ms. Sunil Patel was on the
prem ses, they left the entire running of the store to Jay
Patel. Shortly before April 26, 2006, Sunil Patel had a
conversation wth Jay Patel to the effect that the entire
runni ng of the store was in Jay Patel’s hands, including getting
t he nessy restroom "under control."

19. At all tinmes material, M. and Ms. Sunil Patel had no
clear anti-discrimnation policy in place and none was posted
for the benefit of enpl oyees or patrons.

20. The events of May 2, 2006, led to a denonstration with
pi cketers marching in front of the EZ Food Mart/Chevron. Gra
Patel arrived on the scene and inquired of M. Mtchell how she
coul d make the picketers stop. He asked that she term nate Jay

Patel's enpl oynent. She refused.
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21. At sone unspecified tine thereafter, M. and
Ms. Patel did termnate Jay Patel as a result of this
situation. However, based on observation at hearing, it is
found that the three remain in contact and are on cordial ternmns.
In his testinony, Jay Patel continued to refer to Sunil Patel as
“ny enployer” in the present tense. The Patels stated they saw
not hing wong with Jay Patel’s actions.

22. Al three Patels denied any racial aninmus or aversion
to persons of any race.

23. Ms. Mtchell conceded that in the past she had been
wai t ed- upon by Ms. Patel in other stores with no hint of racial
di scrimnation and that no one at the EZ Food Mart/ Chevron had
ever made any racial or derogatory statenents or reference to
her. M. Mtchell agreed that no overt racial comrents or
observations had ever been nade to, or about, himat the EZ Food
Mart/ Chevr on.

24. Annie Pickens, an African-Anerican femal e, who has
lived in the nei ghborhood of the EZ Food Mart/ Chevron for 30
years, testified that on one occasion in March 2006, she had
requested to use the store’s restroom and was deni ed access by
Ms. Patel. Although Ms. Patel denied that she was working in
the EZ Food Mart/ Chevron in March 2006, Jay Patel testified that
when Ms. Patel did work in the store, it was from1:00 p.m to

4:00 p.m It is also possible that Ms. Pickens confused Ms.

12



Patel with a female clerk. In any case, the fenmal e behind the
counter told Ms. Pickens in March 2006, that the restroom was
out of order. M. Pickens had no personal know edge whet her or
not the restroomwas soiled, out of order, or just fine on the
date her request was denied. The tinme of day she made her
request is not in evidence.

25. Beverly Craig, an African-Anerican femal e, who does
not live in the neighborhood, testified that she has used
Respondent's restroom nunerous tinmes. M. Craig has known
M. and Ms. Patel and has patroni zed the EZ Food Mart/ Chevron
for eight years.

26. At hearing, all three Patels testified that neither
race nor nei ghborhood resi dence governed whomthey | et use the
store restroom Al three Patels testified they had no reason
to deny Petitioners access to their restroom based on any prior
problens with Petitioners. Jay Patel testified that he did not
keep a Iist of persons who soiled the restroomso as to preclude
t hem from usi ng the restroom again.?

27. At all times material, M. Mtchell has been totally
di sabl ed and unenpl oyed. There is no evidence of Ms. Mtchel
bei ng enpl oyed at any tine material.

28. There was no evidence of any actual damages incurred
by either Petitioner. There was no evidence concerning | ost

wages, psychiatric or physical disability, nedical bills, or any

13



ot her resultant expenses, and no evidence of any inability to
enjoy life that resulted fromthe April 26, April 28, or My 2,
2006, incidents.

29. Respondent denied any liability, but the parties
stipulated that a reasonable attorney's fee would be $250. 00,
per hour and that Petitioner's attorney had worked 32.9 hours up
to the commencenent of the three and a hal f-hour hearing, and
t hat Respondent's attorney had worked 21 hours up to that point.
The Transcript reveals that the hearing herein |asted three and
a half hours. No evidence of costs incurred was offered in
evi dence by either party and no party requested that the record
be | eft open for that type of evidence.

30. There was consi derabl e i ndeci si veness, specul ati on,
| ack of menory, and vacillation within the testinony of all the
principals herein. Indeed, in sone instances, W tnesses
contradi cted thensel ves as well as other witnesses. This sort
of immaterial “human error” occurs in every case, and i s not
necessarily indicative of untruthfulness. It is a conmon
occurrence to be considered and wei ghed by the finder of fact,
who is in the best position to reconcile testinony as nuch as
possi ble and to assess the credibility of all w tnesses.
However, where there are major and material discrepancies anong
W t nesses’ respective testinonies, the credibility issue is nore

inmportant. In making the foregoing Findings of Fact 1-29, the
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under si gned has nade every effort to reconcile testinony and
exhibits so that each witness may be found to speak the truth.
However, where major and material conflicts existed, the
credibility issue has been resolved on the characteristics
listed in the Florida Cvil Jury Instructions. GCenerally, where
the foregoing Findings of Fact diverge fromthe construction of
events related by any particular wtness(es), it is because that
W tness or those witnesses were not found entirely credi ble and
no further discussion of those credibility factors beyond the

di scussi on incorporated here and/or within those Findings of
Fact is necessary. On the other hand, certain elenents of the
testi nmony/ evi dence are clearly incredible, unreliable, |ess
reliable than other evidence, or otherwi se underm ne a party’s
theory of the case, and those specific elenents are di scussed
with regard to the shifting burden(s) of proof within the
fol |l owi ng Concl usi ons of Law.

CONCLUSI ONS OF LAW

31. The Division of Administrative Hearings has
jurisdiction of this cause, pursuant to a contract with the Gty
of Gainesville. See 8 120.65, Fla. Stat., Article Ill, Section
8-51 and Article IV, Section 8-67 of the City of Gainesville
Muni ci pal Code. This cause was conducted pursuant to Section

120.57(1), Florida Statutes.
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32. Petitioners filed their conplaint pursuant to Article
IV, Section 8-67 of the City of Gainesville Minicipal Code,
whi ch provides, in pertinent part, as foll ows:

8-67 Prohibition of discrimnation in places
of public accommodati on, equal access.

(a) Al persons shall be entitled to the
full and equal enjoynent, of the goods,
services, facilities, privileges, advantages
and accommodati ons of any place of public
accommodation, as defined in this section,

wi t hout discrimnation or segregation on the
ground of sexual orientation, race, color,
gender, age, religion, national origin,
marital status or disability.

(b) . . . each of the follow ng
establishments which serves or holds itself
out as serving the public is a place of
publi c accommodation . . . including but not
limted to:

(5) Any gasoline station, retai
establishment, convenience store, beauty
par | or, barbershop, styling sal on and
[ aundri es;

33. Although Code Article 1V does not specifically state
that it has been enacted pursuant to Chapter 509, Florida
Statutes, that Article bears a footnote reading, "Cross
ref erence- Housi ng, Ch. 13," and:

State |l aw references -- Discrimnation on
the basis of race creed, color, sex,
physi cal disability or national origin in

public | odgi ngs and food service
establishnents, F.S. 88 509.092, 509. 141,

16



509. 142; discrimnation based on religion in

advertising for public accommobdations, F.S.

§ 871. 04.

34. Also, Code Article Ill, Section 8-51(k) [anended
February 28, 2005], provides, in pertinent part,
. In interpreting the provisions of

this article, the hearing officer nay

consi der adm nistrative and j udi ci al

interpretations of substantially equival ent

provi sions of state or federal |aws.
Article Ill Section 8-51, also has been adopted by reference at
Article Ill, Section 8-70 (ord. No. 980524, § 16, 12-14-98).
Therefore, it is appropriate to apply herein the duty to go
forward, the shifting burdens of proof, and the substantive
statutory and case | aw applicable to other simlar anti -
di scrim nation |egislation, both federal and state.

35. However, if Petitioners prevail, because the Gty of

Gai nesvill e has been explicit in setting out the type of damages
whi ch may be awarded to a successful Petitioner if
discrimnation is proven under the Cty's foregoing anti-
di scrim nation ordi nance schene, only those types of danmages
specifically listed in the Cty's Code may be awarded to
Petitioners. See Article Ill, Section 8-51, which provides, in
pertinent part:

(). . . If the hearing officer finds that a

discrimnary practice has occurred or is

about to occur the hearing officer may

recommend affirmative relief fromthe
effects of the practice, including actua

17



damages, equitable and injunctive relief and
reasonabl e attorneys fees and costs.

36. The common | aw standard is that each party bears its
own attorney’'s fees and costs. It is long-established |aw that
"an award of an attorney fee to any litigant is in derogation of
the common law and it is allowed only when provided for by

contract or statute." Rivera Deauville Hotel v. Enployers

Service Corp., 277 So. 2d 265, 266 (Fla. 1973). Accordingly,

attorney's fees and costs, being creatures of statute, rule, or
ordi nance, and there being no specific authority granted thereby
to the undersigned for the award of fees or costs to a
prevailing Respondent, this Reconmended Order may not create
that jurisdiction, authority, or power. Therefore, if
Respondent prevails, Respondent nay not be awarded attorney’s
fees or costs.

37. Additionally, it is noted that, although the Gty Code
specifies that an injunction nay be recommended by the
undersigned to the City of Gainesville Human Ri ghts Board,
neither party has proffered any citation to sem nal |aw which
woul d permt the City of Gainesville Human Ri ghts Board to carry
out such a recommendation, the authority to enter injunctions
havi ng been reserved to courts created under Article V of the
Constitution of the State of Florida.

38. Section 509.092, Florida Statutes (2006), provides:

18



Publ i c | odgi ng establishments and public
food service establishnents are private
enterprises, and the operator has the right
to refuse accommobdati ons or service to any
person who i s objectionable or undesirable
to the operator, but such refusal may not be
based upon race, creed, color, sex, physical
disability, or national origin. A person
aggrieved by a violation of this section or
a violation of a rule adopted under this
section has a right of action pursuant to s.
760. 11.

39. The court in LaRoche v. Denny's Inc., 62 F. Supp. 2d

1375, 1382-1383 (S.D. Fla. 1999), a case dealing with raci al
di scrimnation, set forth the analysis which should be used in
publ i ¢ accommobdati on cases in Florida:

Under the MDonnell Douglas [Corp. v.
G een, 411 U.S. 792, 93 S. . 1817 (S.
1973)] framework, as further elucidated in
Texas Dept. of Community Affairs v. Burdine,
450 U.S. 248, 252-53, 101 S.Ct. 1089, 67
L. Ed. 2d 207 (1981), and St. Mary's Honor
Center v. Hicks, 509 U S. 502, 506, 113
S.Ct. 2742, 125 L. Ed.2d 407 (1993), the
Plaintiffs nmust prove by a preponderance of
t he evidence a prina facie case of
discrimnation. Specifically, the
Plaintiffs nust prove that: (1) they are
menbers of a protected class; (2) they
attenpted to contract for services and to
afford thenselves the full benefits and
enj oynment of a public acconmodation; (3)
they were denied the right to contract for
t hose services and thus, were denied the
full benefits or enjoynent of a public
accommodation; and (4) such services were
avai lable to simlarly situated persons
outside the protected class who received
full benefits or enjoynent or were treated
better. United States v. Landsowne Swi m
Club, 894 F.2d 83, 88 (3rd Cir. 1990).
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Once the Plaintiffs neet this burden, they
establish a presunption of intentional
discrimnation. Hi cks, 509 U S at 506, 113
S.C. 2742. The effect of this presunption
shifts the burden to the Defendant to
produce evidence of a legitimte, non-

di scrimnatory reason for the chall enged
action. 1d. at 506-507, 113 S. Q. 2742,
McDonnel | Douglas, 411 U S. at 802, 93 S. Ct.
1817; Burdine, 450 U.S. at 254, 101 S. C.
1089. The Defendant's burden of production
is alight one. Batey v. Stone, 24 F.3d

1330, 1334 (11th Gr. 1994).

VWhen a defendant neets its burden of
production, the presunption of
di scrimnation which the McDonnell Dougl as
framework creates, "drops fromthe case" and
"the factual inquiry proceeds to a new | evel
of specificity.” Burdine, 450 U. S. at 255,
n. 10, 101 S.C. 1089. The burden then
shifts back to the Plaintiffs to denonstrate
that the Defendant's actions were not for
the proffered reason, but were, in fact,
notivated by race. Hicks, 509 U S. at 507-
08, 113 S. . 2742; Burdine, 450 U.S. at
253, 101 S.Ct. 1089. Plaintiffs may prove
this fact either by neans of affirmative
evi dence that race played an inpermssible
role in [Respondent’s] action, or by show ng
that the proffered non-discrimnatory reason
does not nerit credence. [d. at 256, 101
S.Ct. 1089. The ultimte burden is on the
Plaintiffs to prove that they were the
victinms of intentional discrimnation.

[ Bracketted material has been provided for
clarity.]

40. Petitioners may nmake a prinma facie show ng of

discrimnation sufficient to neet the first part of the three-

part MDonnel |l Dougl as burden of proof test by establishing that

they applied to use the restroom they were denied use of the
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restroom and, at the time of such rejection, they were nmenbers

of a protected class. See Soules v. United States Departnent of

Housi ng and Urban Devel opnent, 967 F.2d 817, 822 (2nd Cr.

1992), a housing discrimnation case.

41. The prima facie case presented herein by Petitioners’

case-in-chief shows that: M. and Ms. Mtchell are African-
Anmericans. On April 26, 2006, Ms. Mtchell was deni ed access
to Respondent’s uni sex restroomand i medi ately afterward, a
Caucasian was granted access. It further shows that on

April 28, and May 2, 2006, M. Mtchell was deni ed access and
imedi ately after the May 2, 2006 denial, a Caucasian femal e was
granted access. Cearly, the definitive factor in the denial of
access appears to be the Mtchells’ African-American race.

Therefore, Petitioners have established their prina facie case.

42. At hearing, Respondent stated two separate and

di stinct non-discrimnatory reasons for denying access to the
Mtchells. The reasons given at trial were that access was

deni ed because either the restroomwas filthy or because it was
clean and Jay Patel did not want it to becone filthy from use
during the rush hour. Those non-discrimnatory reasons, as
stated at the hearing, fall apart for several reasons. First,
whi ch of these two reasons supposedly occurred on either date
was not affirmatively denonstrated by Respondent, and whet her or

not the May 2, 2006, event occurred at rush hour was not

21



affirmati vely denonstrated. Even if one or both of these
def enses stated at hearing had been clearly established, the
evi dence still shows that the Caucasians were given a key to the
restroom and the option of choosing to use, or not use, the
(purportedly filthy) restroom while the African-Anericans were
denied a siml|ar chance to choose to use, or not use, the
restroom

43. Respondent submts, post-hearing, that it was
Petitioner’s obligation to prove that Respondent’s restroom was
not cl eaned-up between a denial of access to one of the African-
Anmerican Petitioners and the tine a Caucasian was pernmitted to
enter it. This is |legal nonsense. Even with a shifting burden
of proof, Petitioners are not required to prove a “double
negative.” Although Respondent's burden is exceedingly |ight
and is a burden of production only and not of either proof or

per suasi on (see Burdi ne supra) Respondent nust do something nore

t han state, w thout any credi bl e supporting evidence, that the
al l egedly discrimnatory act was done for a non-discrimnatory
pur pose.

44, The record shows that on April 26, 2006, a Caucasi an
was i medi ately given the restroomkey while Ms. Mtchell was
still in the store after having been denied restroom access by
Jay Patel at the counter. That day, too short a period of tine

had el apsed for Jay Patel to have abandoned his cash register,
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in front of which a Iine of people was apparently still waiting,
gone to the restroom cleaned it, and returned to the counter.
On May 2, 2006, Jay Patel was still behind the counter and coul d
not have had tine (10 to 15 mnutes) to clean the restroom
between the tinme he denied access to the African-Anerican
customer, M. Mtchell, and the Caucasian custoner was admtted.
Al so, Jay Patel at no tinme testified to the presence, during
t hose short periods on April 26, 2006, or May 2, 2006, or indeed
even to the existence, of the “young man” whom Deputy Sheriff
Wal den all eged regularly cleans the restroom Al so, clean or
filthy, Respondent's restroomwas made avail able to Caucasi ans
and was not nade available to African- Anericans.

45. Respondent’s post-hearing filings suggest that it
makes sonme difference that neither M. or Ms. Mtchel
specifically stated whether Jay Patel or the female clerk handed

a restroom key to either Caucasian, but this argument is a “red
herring”, designed to detract fromnmaterial matters.® Both

M. and Ms. Mtchell were clear that they were deni ed access by
Jay Patel, and M. Mtchell testified he was deni ed access by
the female clerk as well. Therefore, it is of no significance
that the female clerk may have been the one to give the restroom
key to the Caucasian on either date. Ms. Mtchell testified

Jay Patel denied her access on April 26, 2006. M. Mtchel

testified that Jay Patel denied himaccess on April 28, 2006 and
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on May 2, 2006. Jay Patel never clearly and credi bly denied
giving the key to the Caucasian fermale on May 2, 2006.

46. No credi ble reason was given by Jay Patel for taking
t he phot ographs of the restroomon or about the tine
Ms. Mtchell was first denied access to the restroom Nothing
on the photographs thensel ves dates them Nothing ties the date
of the photographs, as given by Jay Patel, to Deputy Sheriff
Warren’s apparently nuch earlier warning about possible
discrimnation suits. It is nore likely these photographs were
taken after May 2, 2006, in anticipation of litigation, when the
Respondent’ s theory of the case changed, as described below in
Concl usi ons of Law 50-55.

47. The denial of access to Ms. Pickens, an African-
Ameri can neighbor, is noted. It is nore likely that Deputy
Sheriff Warren, an African-American male, was given adnm ssion to
the restroom by Jay Patel because of his uniforned enpl oynent
status and the proximty of his honme to the EZ Food
Mart/ Chevron, than because the EZ Food Mart/ Chevron's restroom
was open to one and all on a non-discrimnatory basis. The
access granted the non-nei ghbor, African-Anerican Ms. Craig is
renmote in time fromthe charges herein, and sends m xed nessages
based on Respondent's shifting theories of the case.

48. Based on the Suprene Court’s clear statenent in its

majority opinion in Hcks v. St. Mary’s Honor Center, 970 F.2d
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487 (8th Cir. 1992), read together with the dissenting opinions,
it appears that the H cks Court was unani nous that disbelief of
t he Respondent’s proffered reasons, together with the prim
facie, case is sufficient circunstantial evidence to support a

finding of discrimnation. See Conbs v. Plantation Patterns,

Meadowcraft, Inc. 106 F.3d 1519 (11th Cr. 1997). Therefore,

Petitioners should prevail.

49. However, assum ng, arguendo, but not ruling, that
Respondent’ s case-in-chief succeeded in shifting the burden of
proof back to Petitioners, so that Petitioners had to show t hat
Respondent’s articul ated reason(s) for the allegedly
di scrimnatory act of denying themrestroom access were
pretextual, it is concluded that pretext has been denonstrated
and Petitioners still should prevail.

50. Were different non-discrimnatory explanations are
articulated by a respondent over tine, a reasonable trier of
fact may infer fromthe di screpancies that the reasons given at
trial are pretextual, devel oped over tine, to counter the
evidence as it is uncovered or subsequently presented. See

DeMarco v. Holy Cross Hi gh School, 4 F.3d 166 (2nd G r. 1993),

stating that pretext inquiry takes into consideration "“whether
the putative non-discrimnatory purpose was stated [by the
respondent] only after the allegation of discrimnation;”

Schmtz v. St. Regis Paper Co., 811 F.2d 131, 132 (2nd G r
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1987) (per curiam, holding that a shift in justifications given

at trial which indicated an after-the-fact rationalization by
t he defendant could be sufficient to prove pretext) (citation

omtted); see also Washington v. Garrett, 10 F.3d 1421, 1434

(9th Gr. 1993) (“In the ordinary case, such fundanentally
different justifications for an enployer’s action . . . give
rise to a genuine issue of fact with respect to pretext since
t hey suggest the possibility that . . . the official reasons

[were not] the true reasons.”); Castleman v. Acne Boot Co., 959

F.2d 1417, 1422 (7th GCr. 1992),(“A jury’ s conclusion that an
enpl oyer’s reasons were pretextual can be supported by
i nconsistencies in . . . the decision naker’s testinony.”) On

all points supra, see also the discussion in Equal Enpl oynent

Opportunity Commission v. Ethan Allen, Inc., 44 F.3d 116 (2nd

Cr. 1994).
51. Herein, Respondent’s February 22, 2007, Pre-hearing
St atement advanced the follow ng theory of the case:

A clerk who was working at the store,
who no | onger works at the store, denied
peopl e that he believed lived in the
nei ghbor hood who were using the bathroom as
their own private bathroom access to the
bat hr oom

It further stated that:
There was a clear non-discrimnatory reason

given at the time why access was denied in
that he believed the Mtchells lived in the
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nei ghbor hood and were abusi ng t he bat hroom
privil ege.

52. A shift in enunciated non-discrimnatory reason at any
point will “raise the specter of a rationalization intended to

conceal the true facts.” See Burdine, supra, 450 U S. 248, at

252-256, 101 S. C. 1089 (1981). A shift in enuciated non-
discrimnatory reason after investigation begins is enough to

undermne credibility. See Goldsmith v. Cty of Atnore, 996

F.2d 1155 (11th Cr. 1993). A shift in enunciated non-
discrimnatory reason at trial affects, at the very |east,

credibility. See Schmtz, supra.

53. Jay Patel testified, however disjointedly, that
generally he | ocked the restroom so he woul d not have to cl ean
it or because it was filthy. He also clearly testified,
contrary to Respondent's pre-hearing statenent herein, that he
did not lock the door to keep residents of the
nei ghbor hood/ abusers of restroom cl eanliness out, and that he
did not keep a |ist of abusers of restroomcleanliness. Al of
his excuses at hearing were contrary to Respondent's origi na
defense to the Hunan Ri ghts Board and contrary to its Pre-
hearing Statenment in this forum Therefore, |anguage difficulty
or not, Jay Patel was not a credible witness even as to his
under st andabl e responses. Also, contrary to their prior |ega

position, M. and Ms. Patel denied that nei ghborhood residency
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had any bearing on the case, and this shift as to nei ghborhood
resi dency also affects credibility.

54. Respondent's shift in justification for denying the
two African-American Petitioners access to the EZ Food
Mart/ Chevron restroom from "excl usi on of nei ghborhood resi dents”
and "exclusion of those on an enemies list of filthy restroom
users” to an excuse that the restroomwas |ocked to all types of
custoners throughout the entire rush hour and/or whenever the
restroomwas filthy, suggests a bel ated revision of the defense,
based on di scovery that a bl anket exclusion of all nei ghborhood
residents in a predomnantly African-Aneri can nei ghborhood coul d
help to prove “pattern discrimnation” or "disproportionate
i npact discrimnation”, instead of nerely “disparate treatnent
di scrim nation.”

55. Therefore, having assuned, arguendo, but not ruling,
t hat Respondent established rebuttable reason(s) for its
apparently discrimnatory actions, that reason(s) is deened
rebutted by Petitioners having shown that the non-discrimnatory
reasons asserted in Respondent's case-in-chief were pretextual.
There is sufficient evidence to satisfy Petitioners' burden to
show t hat Respondent's enpl oyee's decision to deny Petitioners

access to the restroomwas racially notivated. Laroche v.

Denny's Inc., supra at 1384.
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56. Respondent submits in its post-hearing proposal that
"there was i nsufficient evidence to inpute any liability to the
owners of the Chevron." It is true that Sunil and Gra Patel
did testify that they abhorred racial discrimnation and had no
know edge with regard to any racially discrimnatory practices
at the store, but that testinony does not end their liability.
Al t hough many di scrimnation cases provide relief for those
enpl oyers who publish and display anti-discrimnation policies
or who instruct and take pro-active steps to insure that their
m ddl e managers do not discrimnate, that scenari o does not
exi st here. Wiile the situation may fall short of the Title VII
"known or shoul d have known" standard, Sunil Patel clearly had a
conversation with Jay Patel shortly before Jay Patel's refusals
of access began to escal ate and accunul ate. During that
conversation, Sunil Patel, as an owner, authorized Jay Patel,
the clerk, to do whatever the clerk felt would "control™ the
restroom The owners are responsible for their enployee’ s

actions under such circumstances. See Brown v. Capital Circle

Hot el Conpany d/b/a Sleep Inn, DOAH Case No. 01-3882 (RO

Cctober 17, 2002; FO WMarch 10, 2003), and the general
principles of the |aw of agency. See also Restatenent 2nd of
Agency Section 219(1); Restatenent 3d of Agency Sections 7.01
and 7.03 (2006). Moreover, the evidence herein does not support

a conclusion that M. and Ms. Patel term nated Jay Patel’s
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enpl oynent as a renedi al nmeasure against discrimnation. Their
term nation of Jay Patel appears to have been tined to assi st
litigation.

57. Petitioners testified to suffering outrage and
humliation on April 28, and May 2, 2006. Wile it is clear
that M. Mtchell’s urinating on hinmself on April 28, 2006, nust
have been enbarrassing, he partly created that problem by not
goi ng home to use the restroom before continuing to the
drycl eaning establishnent. There is no corroboration, within
reasonabl e nmedi cal certainty, of any psychol ogi cal or physical
impairment or disability arising from Respondent's proven
di scrimnatory acts on either date, and no evidence that either
Petitioner suffered any continuing enotional upheaval after
t hose dates. Conpensation for the brief bad feelings of
April 28, and May 2, 2006, is not recoverable under the
Gainesville City Code or the adm nistrative hearing procedures
of Chapters 590 and 760, Florida Statutes.

58. There is no proof that Petitioners |ost any incone.
M. Mtchell testified that he is totally disabled fromgainfu
enpl oynent. There is no evidence concerning Ms. Mtchell's
enpl oynment or any | oss of wages.

59. Indeed, there is no proof of any "actual damages"
suffered by Petitioners as a result of the three dates at issue

her ei n.
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60. The only measures of danages provided for by the
Gainesville Code are "affirmative relief fromthe effects of the
practice, including actual danages, equitable and injunctive
relief, and reasonable attorneys fees and costs.” The parties
have stipulated to a reasonable fee for Petitioners’ attorney
bei ng $250 per hour for 32.9 hours, which, including trial tine
for 3.5 hours, anpunts to 36.4 hours or $9,100.00. There is no
conpetent record evidence as to any other costs or attorney’s
fee. (See Finding of Fact 29.)

RECOMVENDATI ON

Upon the foregoing Findings of Facts and Concl usi ons of
Law, it is

RECOMMVENDED that the City of Gainesville Human Ri ghts Board
enter a final order that:

(1) Finds Respondent discrimnated against doria Mtchel
based on her race (African-Anerican);

(2) Finds Respondent discrimnated against Arnold M tchel
based on his race (African-Anerican);

(3) Oders Respondent to post and display a printed anti-
discrimnation policy that accords with the | anguage enpl oyed at
Article IV, Section 8-67 of the City of Gainesville Odinance
and whi ch provides an address and tel ephone nunber where the
owners or their agent can be reached to report any all eged

di scrimnation on their prem ses;
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(4) Authorizes the Gainesville City Attorney to apply to a
Circuit Court for an injunction that prohibits any further
di scrimnation in accommodation by the Respondent; and

(5) Awards from Respondent to Petitioners' attorney
$9, 100. 00, in fees.

DONE AND ENTERED this 29th day of My, 2007, in

Tal | ahassee, Leon County, Florida.

=

ELLA JANE P. DAVIS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 29th day of My, 2007.

ENDNOTES

1/ Despite the sane |ast nane, there is no evidence that the
clerk, Jay Prakash Patel, is related to the owners.

2/  The discrepancy between parts of M. and Ms. Mtchell’'s
testimony on the nunber of restroom stops and denials of access
is mnor and inmaterial. Menories of husbands and wi ves are not
al ways carbon copi es.

M. Mtchell’ s testinony that he had been convicted of a felony
"two-three" tinmes has not been overl ooked, but this is a
corrected statenent not a vacillating one, as represented by
Respondent. There is no evidence that any of M. Mtchell's
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felony convictions related to a “crine involving di shonest or
fal se statenents” so as to erode M. Mtchell’'s credibility. If
Respondent wanted to know nore or required a nore precise
answer, Respondent should have asked M. Mtchell what type of
felony or felonies he had been convicted of and precisely how
many times had he been convi ct ed.

3/ There was considerable confusion as to whether either M. or
Ms. Mtchell were positioned outside the store so as to see
this event occur and whether the key was given to the Caucasi an
female at this tine by a female clerk or by Jay Patel, but

M. Mtchell was clear that he heard the request for the key by
t he Caucasian female and the transfer of the key to her over a
wire she was wearing, and additionally, both Petitioners and
Respondent proposed, in their respective Proposed Recommended
Orders, that the undersigned find as fact that the key was given
to the Caucasian female from TV20 at this point in tine.

Mor eover, Jay Patel never clearly denied handing the key to the
TV20 Caucasian fenmale. His "denial" was essentially to fal

back on his | anguage problens and an inability to remenber
anything that occurred on May 2, 2006, before the TV20 news crew
and others returned en nmasse to the store after the Caucasi an
femal e cane out.

4/ Respondent's unilateral Pre-hearing Statement, filed six
days before the hearing on March 1, 2007, and long after the
event was investigated by the Gainesville Human Rights Board, is
dianetrically different than this trial testinony. The Pre-
heari ng Statenent states, as part of Respondent’s Statenent of
Position, that "A clerk who was working at the store, who no

| onger works at the store, denied people that he believed |lived
in the nei ghborhood who were using the bathroomas their own
private bathroom access to the bathroom" It further states
that “There was a clear non-discrimnatory reason given at the
time why access was denied in that he believed the Mtchells
lived in the nei ghborhood and were abusing the bathroom
privilege.”

5/ This evidence is again totally different than Respondent’s
initial production of a non-discrimnatory reason for alleged
di sparate treatnent. See n. 4.

6/ Respondent appears to desire the inference that if the
femal e clerk gave the restroom key to Caucasi ans, she did so as
a m stake due to not understanding Jay Patel's "lock al

cust oner out policy" or because she al one knew the restroom was
suddenly clean. This would not be a reasonabl e inference even
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had it been affirmatively established that the female clerk gave
out the key each tine.

COPI ES FURNI SHED:

M chael Massey, Esquire
Massey & Duffy

Post O fice Box 256

Mcl ntosh, Florida 32664

Robert A. Rush, Esquire
Marian Rush, Esquire

Rush & d assnan

726 Northeast First Street
Gainesville, Florida 32601

El i zabeth A. \Warat uke, Esquire
City of Gainesville

Post O fice Box 1110
Gainesville, Florida 32602

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Pursuant to Article Ill Section 8-51(1) of the Cty of

Gai nesvill e Munici pal Code each party shall have 15 days from
the date of this Recommended Order to submit witten exceptions
to the Gty of Gainesville Human Ri ghts Board.
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